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The Network Affiliated Stations Alliance represents the more than
600 stations affiliated with the ABC, CBS and NBC networks.
Preservation of the right-to-reject rule is crucial to our constituents. We
applaud your statement to the Museum of Television and Radio last
Thursday that affirmed that "local television stations must be able to air
programming that they believe serves their community's public interest
needs, such as local public affairs and local sports events, no matter what
the networks say." This degree of autonomy is guaranteed by the right-to
reject rule and must be preserved.
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We are concerned, as we know you are, with the issue of whether
existing affiliation agreements comply in all respects with the right-to
reject rule and basic concepts of licensee responsibility. Certain affiliate
contracts do contain provisions that we believe are inconsistent with the
rule. We filed copies of certain of these contracts along with our reply
comments in the above-captioned docket. In those reply comments, we
specifically pointed out the infirmities in those contracts (pp. 6-7). We
wrote that certain of the provisions of these contracts "cannot be rationally
squared with the Commission's rules" (p. 15). Several group owners,
including Pappas Stations Partnership, Blade Communications, Cosmos
Broadcasting Corporation, Cox Broadcasting, Inc., First Media Television,
L.P., Guy Gannett Communications, and River City Broadcasting, L.P. also
questioned these contractual provisions. Several of these group owners
noted that these provisions "already push the envelope of permissible
restrictions" (Joint Parties Comments, p. 15), while others called on the
Commission to "look more closely at the current agreements that are being
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entered into between the networks and affiliates to ensure that the envelope has not already
been pushed open" (Pappas Comments, p. 4).

Given these explicit complaints about certain current affiliation agreements by
organizations and companies representing some 650 broadcast stations, we were quite
surprised to read in your speech that you believe that "no affiliate organization or group
owner has complained to the Commission about" these contracts. It is simply a fact that
literally hundreds of stations now have brought this issue before the Commission. The
question now is simple: what regulatory response is necessary?

In your speech, you suggested that it may "make more sense" to "modify or clarify"
the right-to-reject rule rather than find that these "free-market contracts" violate the rule as
it existed when these agreements were executed. We strongly disagree with this suggestion.
It is the Commission's responsibility to enforce its rules rather than simply change them for
the convenience of those who have disregarded the rules for their own economic benefit.

Taken to its logical conclusion, the principle suggested in your speech would
undermine entirely the rule of law at the Commission. Should the Commission modify its
equal employment opportunity rules when it finds that a licensee has failed to live up to those
rules? Should it modify its foreign ownership rules when it finds that a licensee has adopted
an illegal structure? Should it eliminate its cross-ownership rules rather than force a powerful
company to divest properties that it cannot own consistently with those rules? It is obvious,
of course, that all these questions have been and should be answered in the negative. In each
case, the Commission has required companies to pay forfeitures, unwind transactions or divest
properties regardless of the lenormous economic impact of faithfully interpreting the law.

The characterization of these agreements as "free-market contracts" also is mistaken.
Affiliation agreements in general are not always negotiated on an even basis between the
parties. Rather, networks may present affiliation agreements to affiliates permitting few
provisions to be negotiated. One need only review the virtually identical nature of these
contracts across the various networks to verify the accuracy of this statement. Because the
bargaining position of individual affiliates may be much weaker than that of networks,
affiliates have little practical choice but to enter into agreements that are presented to them
by the networks even if they disagree with essential terms of those agreements. This is
particularly true for the most vulnerable and least powerful small-market stations, broadcasters
that the rule is particularly meant to protect. (The relative bargaining power of networks and
affiliates is described more fully in our comments and reply comments in this proceeding, as
well as in two studies by National Economic Research Associates, Inc. that we submitted in
this docket.)
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When presented squarely with a question of whether an agreement complies with the
law, the duty of a regulatory agency is simply to answer the question. Changing the law to
accommodate an agreement that may violate the law is an inappropriate regulatory response.
In this case, the Commission should (1) move expeditiously to a vote in the above-captioned
docket, which we understand now is ripe for decision by the Commission and (2) in a
separate docket, either decide whether the current affiliation agreements comply with the rule
or seek comment on whether these agreements comply with the rule. If the Commission
determines that portions of these agreements are inconsistent with the rule, those contractual
provisions should simply be declared to be unenforceable.

Respectfully submitted,
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